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PER CURI AM

James Gray appeal s the district court’s orders accepting
the magistrate judge’'s recommendation to deny relief on his 28
U S.C 8§ 2255 (2000) notion, denying a notion for certificate of
appeal ability, and denyi ng hi s subsequent not i on for
reconsi deration. Gay maintains on appeal, as he did bel ow, that
he never received the magistrate judge’'s May 14, 2003 Proposed
Fi ndi ngs and Recommendation (“PF&R’)."

A party who fails to object inwiting within ten days to
a magi strate judge’s proposed findings of fact and concl usi ons of
law is not entitled to de novo review of the nagistrate judge’'s
determ nations and is barred fromcontesting these determ nations

on appeal. Wight v. Collins, 766 F.2d 841, 845-46 (4th Cr.

1985). However, the waiver of appellate rights for failing to
object to a magi strate judge’'s report and recommendation is not a

jurisdictional requirenent. United States v. Schronce, 727 F.2d

91, 93-94 (4th Cr. 1984). Consequently, when a litigant is
proceedi ng pro se, he nmust be given fair notice of the consequences
of failing to object before a procedural default wll result.

Wight, 766 F.2d at 846.

"On remand fromthis court, the district court granted Gray’s
notion to reopen the tine to note an appeal under Fed. R App. P.
4(a)(6), finding that Gray did not receive tinmely notice of the
district court’s judgnent order.
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When objections to a magistrate judge' s determ nations
have been filed, de novo review by an Article Ill judge is not only

required by statute, Orpiano v. Johnson, 687 F.2d 44, 47-48 (4th

Cr. 1982), it is indispensable to the constitutionality of the

Magi strate Judge’s Act. See United States v. Raddatz, 447 U. S

667, 681-82 (1980). If Gray’s contentions are true, he tinely
recei ved neither the PF&R nor notice of the consequences of failing
to object to the report.

Accordingly, we grant a certificate of appealability,
vacate the order of the district court, and remand so that the
district court can determ ne whether Gray tinely recei ved adequat e
notice of the PF&R. If the district court determ nes that the PF&R
was not tinely received by Gray, the court should serve Gay with
a copy of the PF&R, permt Gay to file objections and then conduct
the requisite review. Should the court find that Gay did tinely
recei ve the PF&R and the attendant notice, it should reinstate its
di sm ssal of the § 2255 notion. W dispense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.

VACATED AND REMANDED




